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CRIMINAL LIABILITY AGAINST
PERSONS OF AUTHENTIC DEED
FORGERY (Study Decision Number:
1611/Pid.B/2014/Pn.MKks)

Abstract

This research aims to (1) determine and analyze the forms of
criminal responsibility and legal considerations of judges
regarding the forgery of authentic deeds based on false statements
in  Makassar  District  Court  Decision ~ Number:
1611/Pid.B/2014/PN.Mks. (2) knowing and analyzing the legal
consequences arising from authentic deeds that are based on false
information. This research was conducted in Makassar, South
Sulawesi Province, specifically at the Makassar District Court.
This research was carried out by taking data from copies of
decisions regarding the criminal act of ordering to place false
information in authentic deeds. Apart from that, the author also
conducted literature studies by reviewing books, literature and
statutory regulations related to the problems. The result obtained
is that the application of material law, in this case, is not
appropriate because the element of the article being accused,
namely Article 266 paragraph (1), which, in the author's opinion,
is not appropriate the element of the use of the deed can cause harm,
whereas the use of an authentic deed does not provide the damages
alleged are selected by the Panel of Judges. Furthermore, the
decision-making process carried out by the Panel of Judges, in the
author's opinion, is not following the applicable legal rules because
one of the elements in the article being charged is not following the
facts in the trial. So, according to the author, imposing a crime on
the defendant is inappropriate both in the Court of First Instance
and the High Court.

Keywords: Advocate, Authentic Deed, Criminal

Abstrak

Penelitian ini bertujuan untuk (1) mengetahui dan
menganalisis bentuk pertanggungjawaban pidana dan
pertimbangan hukum hakim terhadap pemalsuan akta
otentik berdasarkan keterangan palsu dalam Putusan
Pengadilan Negeri Makassar Nomor:
1611/Pid.B/2014/PN.Mks. (2) mengetahui dan
menganalisis akibat hukum yang timbul dari akta otentik
yang didasarkan pada keterangan palsu. Penelitian ini
dilakukan di Makassar Provinsi Sulawesi Selatan tepatnya
di Pengadilan Negeri Makassar. Penelitian ini dilakukan
dengan mengambil data dari salinan putusan mengenai
tindak pidana perintah penempatan keterangan palsu
dalam akta otentik. Selain itu penulis juga melakukan studi
literatur dengan cara mengkaji buku-buku, literatur dan
peraturan perundang-undangan yang berkaitan dengan
permasalahan tersebut. Hasil yang diperoleh adalah
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penerapan hukum materiil dalam hal ini tidak tepat karena
unsur pasal yang disangkakan yaitu Pasal 266 ayat (1) yang
menurut penulis kurang tepat unsur penggunaannya. akta
tersebut dapat menimbulkan kerugian, padahal
penggunaan akta otentik tidak memberikan kerugian yang
disangkakan dipilih oleh Majelis Hakim. Lebih lanjut, proses
pengambilan keputusan yang dilakukan Majelis Hakim
menurut penulis tidak sesuai dengan kaidah hukum yang
berlaku karena salah satu unsur pasal yang didakwakan
tidak sesuai dengan fakta dalam persidangan. Jadi, menurut
penulis, menjatuhkan pidana kepada terdakwa adalah tidak
tepat baik di Pengadilan Negeri maupun Pengadilan Tinggi.
Kata Kunci : Advokat, Akta Otentik, Pidana

INTRODUCTION

In society, criminal acts of forgery of letters can occur. One form of document
falsification that occurs is marriage certificate falsification. Crimes relating to forgery or,
abbreviated as crimes of counterfeiting, are crimes that contain an element of untruth or
falsehood regarding something (object), where something appears from the outside as if it is
true even though it is contrary to the truth. Making, falsifying, and circulating fake letters is a
criminal offense. Materially, this act violates the provisions of Article 264, paragraph (1) and
paragraph (2) of the Criminal Code (KUHP). The letter contains a certain meaning or
significance of a thought, the truth of which must be protected. The crime of letter forgery is
aimed at the legal protection of public confidence in the truth of the contents of letters
(Damayanti, L. Y., Hambali Talib & Fadhillah Mappaseleng, N,2021).

In practice, from various kinds of criminal acts of forgery, the criminal act of forgery of
letters has experienced a very complex development because if you look at the object being
forged, namely a letter, then, of course, this has vast dimensions. Letters as authentic deeds
are never separated and are always related to people's daily activities (Dwi Rachman Ningtias,
Said Sampara, & Hardianto Djanggih,2020). There are various types of criminal acts of forgery
of documents, including the crime of forgery of identity to carry out a marriage. The increase
in criminal acts of identity falsification cannot be separated from socio-cultural factors in
society, namely the existence of a society's orientation, which considers identity falsification
not to be a crime but to be normal (Nur Fadhilah Mappaselleng, Zul Khaidir Kadir,2020). This
is what contributes to the current practice of identity fraud. The practice of falsifying identity
is a form of attack on public trust in an authentic letter or deed; moreover, it is a form of attack
on dignity or an insult to the law. A person's supposed status or identity is what indicates a
person's true identity has been falsified. The magnitude of the impact resulting from this crime
and the magnitude of the losses that will be suffered both materially and immaterially if this
is left unchecked will have fatal consequences, namely that it will affect and damage the image
of the Indonesian nation. From a juridical perspective, falsifying a marriage certificate has two
possibilities, namely that a marriage carried out based on a forged document can be requested
to be annulled, and if an annulment is not requested, then the marriage status remains valid
(Erwinsyahbana, T., & Melinda, M,2018). The consequence of forging a marriage certificate is
a crime that occurs in the field of civil law which ends with criminal law, namely violating the
provisions of the articles in the Criminal Code as stated in Articles 253, 264, 266, 267, 268, 269,
270, 271, 27, 275 and added with Article 242 concerning perjury and false statements. Apart

IBLAM Law Review 325



Devi Evany Aflindal,Sufirman Rahman?,Hardianto Djanggih?
Universitas Muslim Indonesia, Makassar

from that, there are also criminal provisions concerning marriage contained in Laorumber 1
of 1974, which are stated in Article 40 and Article 45 of Government Regulation Number 9 of
1975 (Hardjok, Sufirman Rahman, & Baharuddin Badaru,2022).

The consequences of falsifying letters are that they will bring loss and suffering to other
people, both those directly affected by the falsification of letters in particular and the general
public. People's trust in a service or agency will decrease, resulting in even worse things,
namely chaos in society. Authentic deeds, as the strongest and most complete evidence, have
an important role in every legal relationship in people's lives (Hasan, Nur Kautsar, Nasrun
Hipan, and Hardianto Djanggih,2018). In various business relationships, activities in banking,
land, social activities, etc., the written proof is required as an authentic deed. This is in line
with the growing demand for legal certainty in various economic and social relations, both at
regional, national and international levels (La Sina,2018). An authentic deed that clearly
determines the rights and obligations of the parties will guarantee legal certainty and is
expected to avoid disputes. With this description, this research focuses on court decisions
regarding false information included in authentic certificates regarding marital status, as in
the Makassar District Court decision Number 1611/Pid.B/2014/PN.Mks. In this decision, the
Public Prosecutor charged an Advocate with the name of the Defendant Ayu Anggraini
Chaidir, SH, M.Kn, for committing a fraudulent act of inserting false information into an
authentic deed regarding a matter whose truth must be stated by the deed to use or order
other people to use the deed as if the information is following the truth, is threatened if such
use can cause losses, both as the person who carries it out, who orders it to do it and who
participates in carrying it out as regulated in Article 266 paragraph (1) of the Jo Criminal Code.
Article 55 of the Criminal Code. Regarding this decision, it is interesting for the author to
examine further whether an advocate can be held criminally responsible for making a
marriage certificate based on false information/statements. With this problem, the provisions
of the Criminal Code apply. Referring to the topic of the problem in this research, the author
formulated the research with the title "Criminal Responsibility for Perpetrators of Authentic
Deed Forgery (Decision Study Number: 1611/Pid.B/2014/PN.Mks).

METHODS RESEARCH

Judging from its type, this thesis is a writing that focuses on library research, where this
research is a type of qualitative research. In this case, the author will examine the judge's
considerations in deciding the criminal case of forgery of authentic documents in court
decision Number: 1611/Pid.B/2014/PN.Mks. This research is descriptive qualitative, namely
research that aims to reveal events or facts, phenomena, and situations that occur and take
place when researchers conduct research by presenting what happened. This research
interprets and describes data related to situations that are currently occurring in society,
conflicts between two or more situations, relationships between variables that arise, and
differences between existing facts and their influence on conditions such as in court decisions
regarding criminal cases of forgery of documents. in authentic deed Number:
1611/Pid.B/2014/PN. Max.

Types and Sources of Legal Materials

The data source can be said to be the starting point where the data comes from and is
an important factor that is taken into consideration when determining each data collection
method. If we look at the source, data in legal research can be collected using two data sources,
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namely primary data and secondary data. The activities carried out in connection with writing

this research include searching and collecting data with the following classification:

a. Primary Legal Material, namely legal material obtained from the first source, in this
research is the primary data, namely examining court decisions related to criminal cases
of forgery of documents on authentic deeds Number: 1611/Pid.B/2014/PN.Mks

b. Secondary legal materials, namely legal materials collected and obtained from secondary
sources. In this case, secondary data can be in the form of literature relating to court
decisions regarding criminal cases of forgery of documents on authentic deeds Number:
1611/Pid.B/2014/PN. Mks, whether in the form of statutory regulations, books, legal
journals, or other supporting references.

Methods for Collecting Legal Materials

In this research, the method of collecting legal materials that the author uses is
documentation. This technique is used to obtain data that cannot be obtained using interview
or observation methods. Where the documentation is obtained by studying notes and archives
that are related to the problem where the research is taking place. The documentation method
is looking for legal materials regarding things or variables in the form of notes, transcripts,
books, newspapers, magazines, agendas, and so on. The data that the author will examine is
decision Number: 1611 /Pid.B/2014/PN. Max.

Legal Material Analysis Method

Processing legal materials is the activity of analyzing data using certain methods and

methods that apply to research. Processing of legal materials begins with a data inspection
(editing) process, where this process is carried out to see whether the data collected through
literature study and legal documents are complete, relevant, clear, not excessive, and without
errors. This process is carried out by re-examining the information records regarding the
perfection and completeness of the data by re-checking the suitability of the data obtained,
then carrying out the process of marking the data (coding), as an effort to provide or affix
certain codes to the data that has been collected based on data categories and presented in
form of footnotes and/or guidelines that are available. This is then continued with data
preparation or systematization (constructing/systematizing), where the data is collected
completely, followed by data classification based on groups of data sources and sequence of
problems, then systematization is made based on positive legal provisions so that a correct
interpretation is obtained and facilitates the analysis of legal materials. After the processing
of legal materials is carried out, the process of analyzing legal materials begins using inductive
thinking techniques, namely data analysis techniques that start from real individual facts or
events to general conclusions. After the legal materials have been collected completely, the
author then analyzes the legal materials using qualitative analysis.

RESULTS AND DISCUSSION

Forms of Criminal Liability and Judges' Legal Considerations regarding Forgery of
Authentic Deeds Based on False Information in Makassar District Court Decision
No.1611/Pid.B/2014/PN. Max.

Case Position

On May 17 2010 Husein Lewa (separate prosecution) submitted a petition to the
Makassar District Court through the defendant Ayu Anggraini Chaidir, SH., M.Kn. as his
attorney and registered at the Makassar District Court clerk's office on 17 May 2010 No.
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79/Pdt.P/2010/PN.Mks which requests that the marriage between the applicant in cas
Husein Lewa and Aida Baji which was solemnized in a Catholic manner on 18 April 1987 at
the Church of the Heart of Jesus (Cathedral) is valid, and orders the Civil Registry Office
Makassar to issue a marriage certificate between the applicant (Husein Lewa) and his wife
Aida Baji which was solemnized in a Catholic manner at the Heart of Jesus Church (Cathedral)
on April 18 1987. The application was granted by the Makassar District Court Judge with
Decree No. 79/Pdt.P/2010/PN.Mks dated 24 May 2010 with the following ruling: "declaring
that the marriage between the applicant and Aida Baji which was solemnized in a Catholic
way on 18 April 1987 at the Heart of Jesus Church was valid and ordered the Makassar Civil
Registry Office to issue a marriage certificate between the applicant and his wife Aida Baji
which was solemnized in a Catholic manner at the Church of Jesus on April 18 1987. The
applicant's (Husein Lewa) application was granted based on documentary evidence
consisting of: Photocopy of marriage certificate No. 307/Reg V, dated 18 April 1987 in the
name of Antonius Husein Lewa and Elisabeth Aida Baji, photocopy of marriage certificate
No.: 474.2 /07 /Dukpil/IV2010 dated 15 April 2010 in the name of Antonius Husein Lewa and
statement of Erniwati Lewa and Jhony Tambuna as a witness. Based on the Decree of the
Makassar District Court No: 79/Pdt.P’/2010/PN.Mks dated 24 May 2010, then Antonius
Husein Lewa and together with his attorney submitted a request to publish an excerpt of the
marriage certificate between Antonius Husein and Elisabeth Aida Baji to the Population
Service and the Makassar City Civil Registry granted the request by issuing an extract from
marriage certificate No. 7371.PK.2010.000473 dated 31 May 2010 between Antonius Husein
and Elisabeth Aida Baji. Antonius Husein Lewa and Elisabeth Aida Baji have been divorced
since December 29 2009 based on the cassation decision of the Supreme Court of the Republic
of Indonesia No. 1951 K/Pdt/2009 dated 29 December 2009 Jo. Judicial Review Decision of
the Supreme Court of the Republic of Indonesia No. 716 PK/Pdt/2010 dated 23 February 2011
Marriage deed no. 7371. PK. 2010.000473 dated 31 May 2010 between Antonius Husein Lewa
and Elisabeth Aida Baji which was issued based on, among other things, the Decree of the
Makassar District Court No.: 79/Pdt.P/2010/PN.Mks dated 24 May 2010, by Antonius
Husein Lewa, has been used as new evidence (Novum). In a request for review of the Decision
of the Supreme Court of the Republic of Indonesia No. 1951 K/Pdt/2009 dated 29 December
2009, which stated, among other things, "declares the marriage between the plaintiff and the
defendant in accordance with marriage deed no. 136 issued by an extraordinary Civil Registry
employee at the Civil Registry Office of the Makassar City government broke up due to
divorce"
Public Prosecutor's Indictment

In April 2010, in the Makassar District Court courtroom or at the Makassar City Civil
Registry Office, the defendant, Ayu Anggraini Chaidir, S.H., M.Kn. has done, ordered to do,
who participated in doing, who participated in doing, ordered to insert false information into
an authentic deed regarding a matter whose truth must be stated by the deed, to use or order
other people to use the deed as if it were a statement according to the truth in the following
way: In 2008 witness Elisabeth Aida Baji filed a divorce suit at the Makassar District Court,
by divorce petition No.186/Pdt.G/PN.Mks dated January 14 2009, the lawsuit was decided at
the cassation level of the Republic of Indonesia Supreme Court No. 1951 K/Pdt/2009 dated
29 December 2009 which ruled the Supreme Court "divorce" so that Antonius Husain Lewa
(separate prosecution) took extraordinary legal action, namely a request for reconsideration
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(PK). To look for novum or new evidence, the defendant Ayu Anggraini Chaidir, SH., M.Kn.
requested the re-issuance of the Marriage Certificate from the Makassar City Population and
Civil Registry Office based on marriage certificate No. 307/Reg.V on April 19 1987 which was
issued by the Heart of Jesus Church, Makassar Cathedral, but the Head of the Makassar City
Population and Civil Registration Service, Drs. Maruhum Sinaga, MBA was not willing to
publish if there was no decision from the District Court, so the defendant Ayu Anggraini
Chaidir, SH., M.Kn. did not mention that the witness Elisabeth Aida Baji and Antonius Husain
Lewa were divorced. That the defendant Ayu Anggraini Chaidir, SH., M.Kn. together with
Isman Lewan with the approval of Antonius Husain Lewa (Separate Prosecution) have
assisted in processing marriage certificate No. 474.2 /07 /Dukpil /IV /2010 dated 18 April 1987,
while at that time there was already a divorce decree, there was bad faith as an advocate by
helping to process the marriage certificate to use it as new evidence in the application for
judicial review (PK') against the Decision of the Supreme Court of the Republic of Indonesia.
1951 K/Pdt/2009 dated 29 December 2009. That Antonius Husain Lewa (separate
prosecution) obtained marriage certificate no. 474.2/Dukpil/IV /2010 dated 15 April 2010,
giving special power to the defendant Ayu Anggraini Chaidir, SH., M.Kn. to submit a request
for determination of marriage to the Head of the Makassar City Population and Civil Registry
Service at the District Court. Whereas in the request for marriage determination, witness
Elisabeth Aida Baji was not summoned to attend the trial, then the Makassar District Court
granted the defendant Ayu Anggraini Chaidir SH., M.Kn's request. as attorney for Antonius
Husain Lewa by Makassar State Pengailan Determination No. 79/Pdt.P’/2010/PN.Mks,
which states the Decree, namely ordering the Head of the Makassar City Population and Civil
Registry Service to issue a Marriage Certificate between the Petitioner and his wife Elisabeth
Aida Baji which was solemnized in a Catholic manner at the Heart of Jesus Church Makassar
Cathedral on the 18th April 1987, based on the Makassar District Court's decision to the Head
of the Makassar City Population and Civil Registry Service, issued an excerpt from the
marriage certificate between Elisabeth Aida Baji and Antonius Husain Lewa according to the
excerpt from the marriage certificate NIK: 7371040501290004, PK.828.0002.759 dated 31 May
2010.

Whereas the witnesses Elisabeth Aida Baji and Antonius Husain Lewa were married in
1948 and adhered to Buddhism, the marriage certificate was only issued in 1968 by marriage
certificate no. 136 of 1968 dated June 3, 1968, then in 1987 witness Elisabeth Aida Baji and
Anthonius Husain Lewa changed religions, from Buddhism to Catholicism and were baptized
at the Makassar Cathedral of Jesus Church, after the baptism ceremony a marriage certificate
No. 307/Reg.V dated 18 April 1987 between Elisabeth Aida Baji and Anotonius Husain Lewa
at the Heart of Jesus Church, Makassar City, according to the Catholic religion, it does not
correct a pre-existing marriage nor is it reported or recorded at the Makassar City Civil
Registry Office because the person concerned has already done so. previous marriage.
Whereas with the issuance of a marriage certificate and an excerpt from the marriage
certificate issued by the Head of the Makassar City Population and Civil Registry Service, the
processing of which was carried out by the defendant Ayu Anggraini Chaidir, SH., M.Kn. As
her attorney, at the request of Antonius Husain Lewa (separate prosecution), as a result of this
action, witness Elisabeth Aida Baji objected and was disadvantaged because her marriage had
been terminated at the cassation level by the Supreme Court No. 1951 K/Pdt/2009 dated 29
December 2009 and is currently filing a lawsuit for the division of the assets of Gino Gini at
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the Makassar District Court, rejected because Elisabeth Aida Baji's marriage to Antonius

Husain Lewa is considered still valid. As a result of the defendant's actions, the victim

Elisabeth Aida Baji suffered a loss of approximately Rp. 90,000,000,000 (ninety billion rupiah).

Public Prosecutor's Demands

Based on the description referred to above and based on the applicable statutory
provisions relating to this case, the Public Prosecutor essentially demands that the Panel of

Judges at the Makassar District Court which examines and tries this case decide:

a) Stated that the defendant Ayu Anggraini Chaidir, SH., M.Kn. guilty of committing an act
of ordering to insert false information into an authentic deed regarding a matter whose
truth must be stated by the deed, to use or order another person to use the deed as if the
information were under the truth, threatened if such use could cause loss, either as the
person who does it, who orders it to do it and who participates in doing it as regulated in
Article 266 paragraph (1) Jo. Article 55 of the Criminal Code as charged by the Public
Prosecutor;

b) Sentenced prison sentence to defendant Ayu Anggraini Chaidir, SH., M. Kn. with a prison
sentence of 3 (three) years 6 (six) months reduced by the time the defendant is detained
by ordering the defendant to be detained in a detention center;

c) State evidence in the form of:

* 1 (one) original marriage certificate No.: 307/Reg.v dated 18 April 1987 in the names
of Antonius Husein Lewa and Elisabeth Aida Baji
1 (one) original copy of Antonius Husain Lewa's husband's promise
* 1 (one) original promise from wife Elisabeth Aida Baji
1 (one) original sheet of the sacrament of marriage
= 1 (one) original sheet of kiah certificate No.: 474.2/07 /Dukpil /IV /2010 dated 15 April
2010 issued by the Head of the Makassar City Population and Civil Registry Service

* 1 (one) copy of Makassar District Court Determination No. 79/Pdt.’/2010/PN. Mks
May 24, 2010

= 1 (one) original copy of marriage certificate No. 7371. PK. 2010.000473 dated 31 May
2010 issued by the Head of the Makassar City Population and Civil Registry Service

* 1 (one) examplaar copy of Supreme Court Decision No. 1951 K/Pdt/2009 dated 29
December 2009

= 1 (one) legalized copy of PK Decision No. 716.PK/Pdt/2010 dated 23 February 2011

= 1 (one) legalized copy of PK Decision No. 716.PK/Pdt/2010 dated 23 February 2011

d) Burdensome defendant for pay court fees amounting to Rp. 2,500.00.- (two thousand five
hundred rupiah).

Consideration of the Panel of Judges

The following is an explanation when related to the position of the case previously
discussed with criminal elements according to Article 266 paragraph (1), namely as follows:

Ad.1 The element of ordering to place false information in an authentic deed whose
truth must be stated by the deed. Based on the legal facts revealed at the trial, after the request
of Antonius Husein Lewa, who was represented by the defendant as attorney, was granted

by the Makassar District Court Judge with Decree No. .: 79/Pdt.P/2010/PN.Mks dated 24

May 2010 with the following ruling: "declaring that the marriage between the applicant and

Aida Baji which was solemnized in a Catholic way on 18 April 1987 at the Heart of Jesus

Church cathedral is valid and ordered the Registry Office Makassar Civil Service to issue a
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marriage certificate between applicant in cas Antonius Husein and his wife Elisabeth Aida

Baji. Furthermore, Antonius Husein Lewa delivered the Decree to issue an excerpt of the

marriage certificate between Antonius Husein and Elisabeth Aida Baji to the Makassar City

Population and Civil Registry Service, then the Makassar City Population and Civil Registry

Service issued an excerpt of marriage certificate No. 7371.PK.2010.000473 dated 31 May 2010

shows that the defendant had ordered the inclusion of information in the marriage certificate

extract as a means, thus this determination was a request which was a form of ordering the
information to be included. Furthermore, the marriage certificate is qualified as a false
statement if the information does not match the truth.

Ad.2 The element to use or order another person to use the deed as if the information
were by the truth. This element shows the deliberateness of the criminal act of ordering to
include false information in an authentic deed, which is intentional as an intent (opzet),
namely, The intention of the perpetrator of a criminal act is for his use or for use by another
person. In the facts of the trial the defendant used marriage certificate No. 7371. PK.
2010.000473 dated 31 May 2010 to be used as Novum to submit a request for judicial review
and as evidence in the lawsuit between Antonius Husein Lewa and Elisabeth Aida Baji.

Ad.3 The element if the use of the deed can cause loss. Considering, the element if the
use of the deed can cause loss is contained in the meaning;:

1. The use of the letter or deed has not been done, and does not need to be done. This can be
concluded from the clause "if the letter is used". If the use of the letter has been carried
out, two criminal acts will occur, namely the first criminal act paragraph (1) and the second
criminal act paragraph (2). It can be done by one maker, or by different makers.

2. Because the use of the letter or deed has not been carried out, the loss has not actually
occurred, this can be concluded from the inclusion of the word "if" in the clause "if the
letter is used" in the formulation of the crime in paragraph (1). The Supreme Court in
considering Decision No. 88K/Kr/1974 dated 15 May 1975 states that "it can cause harm
to other people, so the loss does not need to be real".

The Panel of Judges considered that based on the legal facts revealed at the trial, namely
that the extract from marriage certificate No. 7371.PK.2010.000473 dated 31 May 2010 between
Antonius Husein Lewa and Elisabeth Aida Baji, Antonius Husein then used an excerpt from
marriage certificate No. 7371.PK.2010.000473 dated 31 May 2010 as new evidence (Novum)
marked (PK-1) in the application for review of the Supreme Court's cassation decision No.
1951 K/Pdt/2009 dated 29 December 2009 and was decided with the Supreme Court's review
decision No. 716 PK/Pdt/2010 dated 23 February 2011.

Considering the above legal facts, it is clear that the use of quotations from marriage
certificate No. 7371.PK.2010.000473 dated 31 May 2010 between Antonius Husein Lewa and
Elisabeth Aida Baji as new evidence in the petition for review of the Supreme Court's cassation
decision no. 1951 K/Pdt/2009 by Antonius Husein Lewa as applicant for judicial review could
harm witness Elisabeth Aida Baji because it could cancel the Supreme Court Cassation
Decision No. 1951 K/Pdt/2009 dated 29 December 2009 and could also prevent witness
Elisabeth Aida Baji from filing a lawsuit for the distribution of mutually beneficial assets after
the Supreme Court Decision No. 1951 K/Pdt/2009 dated 29 December 2009, one of whose
rulings reads "declares that the marriage between the plaintiff and the defendant in
accordance with marriage certificate No. 136 issued by the extraordinary Civil Registry
employee at the Civil Registry Office of the Makassar City government has been dissolved
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due to divorce despite the Judicial Review Decision Supreme Court Decision no. 716
PK/Pdt/2010 dated 23 February 2011 regarding Supreme Court Decision no. 951
K/Pdt/2009 dated 29 December 2009, the verdict stated, among other things, "rejecting the
review of the petitioner for the review of Antonius Husein Lewa" in casu in the a quo case,
because if you look carefully at the meaning of this element editorially, then the use of a letter
or If the deed has not been executed, the loss itself has not actually arisen, this element has
been fulfilled, this can be concluded from the inclusion of the words "if" in the clause "if the
document is used", thus the argument of the defense of the defendant's legal advisor is
unfounded, then must be ruled out therefore this element is fulfilled. The following is an
explanation if the alleged article is combined with Article 55 paragraph (1) with the following
elements:

In the Criminal Code, Article 55 paragraph (1) states that "the person who commits a
criminal act is punished, the person who commits it, who orders it to be committed or who
participates in committing the act." If you look at the facts that occurred in this case, what is
meant by jtly as regulated in Article 55 paragraph (1) 1 of the Criminal Code is participating
in or medeplegen. In the defendant's defense, he argued that it was not legally and
convincingly proven because the defendant was a person who was ordered to act as a legal
representative and had the right to immunity as an advocate. However, according to the
author, the defendant has been proven to have participated because he played an active role
in arranging the marriage certificate even though the defendant knew there had been a
divorce decision at the Supreme Court Cassation level and did not notify the Civil Registry
Office. This arrangement was indeed under the power of attorney given by his client,
Antonius Husin Lewa, but according to the facts, the defendant knew that his actions could
be against the law and that all means were justified, but he still carried out the deed so that
his client would still win in the trial.

Author's Analysis of Criminal Liability

The case that the author discusses is about the criminal act of ordering to place false
information on an authentic deed committed by the defendant Ayu Anggraini, SH., M. Kn,
who is a lawyer in a lawsuit for divorce and division of mutually beneficial assets. Based on
the indictment, the Panel of Judges will choose the charges that have the potential to be met
among the first primary alternative charges, the second subsidiary's first first first alternative
charges, and the third subsidiary's first alternative charges. Based on the legal facts revealed
at the trial and based on the assessment of the Panel of Judges, the primary alternative charge
that has the potential to follow the facts of the trial is the defendant's actions as regulated and
punishable by crime in Article 266 paragraph (1) Jo. Article 55, paragraph (1) of the Criminal
Code. The following is an explanation of the criminal elements according to Article 266
paragraph (1), namely as follows:

Ad.1 The element of ordering to place false information in an authentic deed whose
truth must be stated by the deed

Ad.2 Elements to use or instruct others to use the deed as if the information is following
the truth

Ad.3 Element if the application of the act can cause losses

In Decision No. 1611/Pid.B/2014/PN. According to the author, the application of
material criminal law in this case is not appropriate. according to the author, one element of
the indictment in Article 266 paragraph (1) is not fulfilled because it is true that the defendant,
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whether as the person who committed it or who participated in it, was ordered to enter false
information into a marriage certificate, the truth of which must be stated in the certificate. the
marriage, to use it as new evidence or novum in a divorce trial at the Judicial Review (PK)
level, but the victim did not suffer significant losses. According to the author in Article 266
paragraph (1), the element of using the deed can cause losses. In the facts of the trial, the
defendant used marriage certificate No. 7371. PK. 2010.000473 as new evidence or novum at
the hearing of the application for judicial review of the Supreme Court Cassation Decision No.
1951 K/Pdt/2009 and was decided by Supreme Court Review Decision No. 716 PK/Pdt/2010.
However, according to the author, this element is not fulfilled and is not proven because the
use of an authentic deed in the form of a marriage certificate does not cause any harm because
the attempt to review the divorce cassation decision between Antonius and Elisabeth by
making it a Novum was apparently still rejected and not considered, apart from that the
lawsuit for hara. The Gini proposed by Elisabeth has been granted in part by the Court of First
Instance to the Supreme Court. So, according to the author, the Public Prosecutor's indictment
stated that Elisabeth suffered a loss of Rp. 90,000,000,000 (ninety billion rupiah) is not true,
but it could only potentially be detrimental because it could cancel Elisabeth's lawsuit for
dividing the shares. In determining criminal liability, the following elements must be met:
There is an error.

The element of fault in criminal liability is the most absolute. Simons defines guilt as the
existence of a certain psychological condition in the person who commits a criminal act and
the existence of a relationship between this condition and the act committed in such a way
that a person can be blamed for his act. There are 2 (two) types of errors (schuldvormen); the
first is intentionally (dolus), where in the Criminal Wetboek of 1809 states, "intentionally is
the intention to do or not do an act that is prohibited or ordered by law". According to
Memorie Van Toelichting, deliberate is the same as "Willen en Wetten" or desired or known.
The second form of error is negligence (culpa), where the Criminal Code does not clearly
explain what is meant by negligence (culpa). Mahrus Ali, in his book, states an act can be said
to be culpa if the perpetrator's mental state is careless, careless, or careless so that actions and
consequences that are prohibited by law occur.

Able to be responsible

Responsibility is an absolute element in criminal responsibility, so it can determine
whether someone can be held accountable for their actions or not.
There is no excuse for forgiveness.

In committing a criminal act, not everyone can be punished. This can happen if an
unlawful act is committed because the creator cannot do anything else, so he commits a
criminal act. Thus, there is a forgiving reason why the reproach against him cannot be
continued. If the three elements above are met, then the maker can be declared guilty and
responsible for the criminal act he committed so that the maker can be punished.

Author's Analysis of Judges' Legal Considerations

Based on the results of the author's research through a literature study of related
documents, the author concludes that before determining or handing down a verdict against
the perpetrator of a criminal act, the judge first considers many things. For example, the facts
at the trial, juridical and non-juridical considerations, the circumstances and background of
the defendants, as well as other matters related to the criminal acts committed by the
defendants. In handing down a sentence, the judge must base it on two valid pieces of
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evidence, and then from these two pieces of evidence; the judge obtains confidence that the

criminal act charged actually occurred and the defendant was the one who committed it, this

is regulated in Article 183 of the Criminal Procedure Code. The evidence system regulated in

Article 183 of the Criminal Procedure Code is called Negatif-Wettelijke Stelsel or the legal

evidence system, which is negative. The evidence system in the Criminal Procedure Code is

said to be a reverse evidence system according to Lamintang because

a. It is called Wettelijk or according to law because, for proof, the law determines the type
and amount of evidence that must be available;

b. Itis called negative because the types and number of pieces of evidence specified by law
cannot yet make a judge have to impose a crime on a defendant if the types and number
of pieces of evidence cannot give rise to the judge's belief that a crime has been committed.
occurred and that the defendant is guilty of committing the crime.

Apart from what the author explained above, what the judge needs to do is that for the
perpetrator to be convicted, it is required that the criminal act he committed must meet the
elements specified in the law. Viewed from the point of view of the occurrence of prohibited
actions, a person will be held responsible for these actions if the action is against the law and
there is no justification or elimination of the unlawful nature of the crime committed. From
the perspective of responsibility, only someone who is capable of responsibility can be held
accountable for their actions. And there is no reason to justify or eliminate the unlawful nature
of the crime he committed. From the perspective of responsibility, only someone who is
capable of responsibility can be held accountable for their actions. Based on this, criminal
responsibility or guilt according to criminal law consists of three conditions, namely:

1. Responsible or accountable ability of the maker;

2. The existence of an unlawful act is a psychological attitude of the perpetrator which is
related to his behavior, namely:

a. Intentional;
b. Careless or careless attitude.

No justification or reason eliminates criminal liability for the creator.

The ability to differentiate between good and bad actions is a factor of reason, namely
being able to differentiate between permissible actions and those that are not. The ability to
determine one's will according to the realization of the good and bad of the action is a feeling
factor, namely being able to adjust one's behavior to the realization of what is permissible and
what is not. As a consequence of these two things, of course, a person who is unable to
determine his will according to his convictions about the good and bad of his actions he does
not fault if he commits a criminal act; such a person cannot be held accountable. In the
Criminal Code the issue of capacity for responsibility is contained in Article 44, paragraph 1
of the Criminal Code, which reads: "Anyone who commits an act for which he cannot be held
responsible because his soul is disabled in development or is disturbed due to a disability,
will not be punished." To determine liability, a person who commits a criminal act must have
elements of an unlawful act. Regarding the nature of unlawfulness, if it is related to the
psychological condition (soul) of the person committing the criminal act, it can be intentional
(opzet) or due to negligence (culpa). The next step in determining whether someone can be
sentenced to a crime or not is whether there is a justifying reason or a forgiving reason. With
the existence of one of the grounds for the abolition of criminal law in the form of justification,
an act loses its unlawful nature so that it becomes legal/permissible; the person making it
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cannot be called a perpetrator of a criminal act. However, if the basis for the deletion is in the
form of forgiveness, then the action is still against the law, but the creator is forgiven, so he
will not be punished. The basis for abolishing a crime or what can also be called the reasons
for eliminating the nature of this criminal act is contained in the Criminal Code Book, namely
the Basis for Justification: Forced Defense Article 49 paragraph 1 of the Criminal Code,
Emergency Situations, implementation of statutory regulations Article 50 of the Criminal
Code, orders for office Article 51 paragraph 1 of the Criminal Code. In Decision No.
1611/Pid.B/2014/PN. According to the author, the decision-making process carried out by
the Panel of Judges was inappropriate because the elements in the article impugned, namely
Article 266 paragraph (1), did not comply. According to the author, because the elements of
the charge were not met, the defendant should be acquitted of the prosecution's charges.
However, the Panel of Judges at the Makassar District Court imposed a prison sentence of 1
(one) year with the condition that it must not be served unless the defendant commits a crime
before the 2 (two) year probation period ends, considering that the defendant is sick. The
judge's considerations that mitigated the defendant's decision were in the form of:

* The defendant has never been convicted of a crime.

* The defendant was polite during the examination.

* The defendant is still young, so he can still improve himself in the future.

Legal Consequences Arising Against Authentic Acts Based on False Evidence

A deed has various functions in legal actions, including, among others, the function of
determining validity (According to Mochammad Dja'is and RMJ Koosmargono, a deed is seen
from its function to determine the completeness or perfection (not legality) of a legal action),
or the conditions for formation and function as evidence. Viewed from the perspective of its
function as evidence, an authentic deed has perfect evidentiary power (only one piece of
evidence is sufficient as a basis for deciding a case, an authentic deed is considered to be true,
and the party who disputes it is burdened with proving the truth of its objection). According
to Article 1869 of the Civil Code, an authentic deed can have its evidentiary power reduced
or degraded from having perfect evidentiary power to only having evidentiary power as a
private writing if the public official who made the deed is not authorized to make the deed or
if the deed is defective in form. The validity of an agreement in Indonesia refers to several
conditions regulated in the Civil Code. As stated in Article 1320 of the Civil Code, the
conditions for the validity of an agreement include four things, including;:

a. Agreement of the binding parties;

b. The ability of the parties to agree/carry out certain legal acts;

c. Agreement regarding a certain matter;

d. The agreement is based on a reason that is halal/does not violate the law.

If an agreement does not meet subjective requirements, then the agreement can be
canceled (voidable). An agreement that does not fulfill one of the subjective requirements will
result in the agreement being invalid and can be requested to be canceled by one of the parties.
This means that the party who feels aggrieved can ask the judge to cancel the agreement
through a court process. Meanwhile, if an agreement does not meet objective requirements,
then the agreement is null and void and is deemed to have never existed without the need for
arequest for cancellation to the court. In this thesis research, legal facts are based on Makassar
District Court Decision No. 1611/Pid.B/2014/PN. Mks, pay attention to Article 266
paragraph (1) of the Criminal Code Jo. Article 55 of the Criminal Code, Article 22 paragraph
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(4), Article 46 paragraph (2), Article 193 paragraph (1), Article 197 paragraph (1) and Article
222 of Law Number 8 of 1981 concerning Criminal Procedure Law and statutory regulations
other concerned states that the defendant Ayu Anggraini Chaidir, S.H., M. Kn as mentioned
above, has been legally and convincingly proven guilty of committing the crime of ordering
to place false information in an authentic document together as charged in the first primary
indictment; Therefore, the Defendant was sentenced to imprisonment for 1 (one) year. In
Article 1868 of the Civil Code, it is stated that there are only three authentic deeds, namely the
deed made by a Notary, the deed made by the Civil Registry and the deed made by the
Auction Office; why are only those three called authentic deeds? because these three deeds
have special forms outlined in the law. In Law, Number 18 of 2003 concerning Advocates,
Article 16 is imperative that Advocates cannot be prosecuted civilly or criminally, and there
is also Supreme Court jurisprudence which states that as long as the Advocate has good
intentions and acts as a legal representative in exercising his power and is not overbearing as
stipulated in the provisions Article 1792 of the Civil Code, an Advocate cannot be sued, for
example when an Advocate is ordered to look after a house, but the Advocate sells the house
or rents it out, then the Advocate can be said to be over-boden and can be sued, but if he does
not go beyond his power of attorney and take action in accordance with power of attorney,
then it cannot be sued, however, according to expert witness Prof. Dr. A. Muh. Syukri Akub,
SH., MH. The defendant's actions can be said to have provided false information in an
authentic deed and/or used a fake deed because when processing the marriage/marriage
certificate at the Makassar City Civil Registry Office, he never explained/informed even
though it was already known that it was between Antonius Husein Lewa and Elisabeth Aida
Baji has received a divorce decision at the cassation level of the Supreme Court of the Republic
of Indonesia. Therefore, Defendant Ayu Anggraini's actions cannot be categorized as being in
good faith because when Defendant processed the marriage/marriage certificate at the
Makassar City Civil Registry Service office, he did not inform her of the true situation that
there was already a divorce between Antonius and Elisabeth, but the Defendant still
submitted the application to Makassar District Court, so the Makassar District Court Judge
ordered the Makassar City Civil Registry Service Office to issue a marriage certificate between
the Petitioner and his wife Elisabeth which was solemnized in a Catholic way in 1987. As a
result, there was a systematic error starting from the initial issuance of the certificate until the
decision from the Makassar District Court, which ordered the Head of the Makassar City Civil
Registry Service office to issue an excerpt of the marriage certificate. Based on the description
of the legal facts above, the deed is legally and convincingly proven guilty of committing the
criminal act of ordering to place false information in the authentic letter of the defendant Ayu
Anggraini Chaidir, S.H., M. Kn so that the legality requirements for the existence of an
authentic deed are not fulfilled. Regarding deeds made by (door) or in the presence (ten
ovfourrstaan) of a public official, it is mandatory that they be made in the presence or by the
public official (openbaar ambtenaar). The word "in the presence of" indicates that the deed
was made at someone's request, while the deed was made "by" a public official because of an
incident, examination, decision, etc. (meeting minutes, money order protest, etc.). Thus, the
legal consequences of an authentic deed that has been falsified by the defendant as Advocate
Ayu Anggraini Chaidir, S.H., M. Kn, by giving false information to an authentic deed and/or
using a fake deed because when processing a marriage/ marriage certificate in The Makassar
City Civil Registry Office never explained/notified even though it was already known that
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between Antonius Husein Lewa and Elisabeth Aida Baji, there had been a divorce decree at
the Cassation level of the Supreme Court of the Republic of Indonesia so that the actions,
agreements or provisions stated in the deed were considered invalid. So, the legal
consequences arising from the granting of the petition submitted by Anthonius Husein Lewa
are that the Catholic marriage between Aida Baji and Anthonius Husein Lewa is legalized. If
there are objections, they should file a cassation legal action or cancel the issued marriage
certificate by filing a lawsuit with the State Administrative Court.

CONCLUSION

The application of material law, in this case, is not appropriate because the element of
the article being accused is Article 266 paragraph (1), which, in the author's opinion, is
incorrect, namely the element that the use of the deed can cause losses, whereas the use of the
authentic deed does not cause the losses alleged. selected by the Panel of Judges. Furthermore,
the decision-making process carried out by the Panel of Judges, in the author's opinion, is not
following the applicable legal rules because one of the elements in the article being charged is
not following the facts in the trial. So, according to the author, imposing a crime on the
defendant is inappropriate both in the Court of First Instance and the High Court.

The decision of the Panel of Judges of the Supreme Court in Case Number
1611/Pid.B/2014/PN. Max. The District Court declared the defendant, Notary Ayu
Anggraini Chaidir, S.H., M. Kn, legally guilty of committing the crime of forgery of an
authentic deed provided that the criminal elements contained in Article 264 paragraph (1) of
the Criminal Code had been fulfilled at trial. This decision has an impact on authentic deeds
that have been forged by a Notary by changing the contents of the articles that have been
agreed upon by the parties in the deed of agreement without notifying one of the parties,
namely that the deed made in front of him can be null and void due to the element of
falsification of the document which must be proven through a process. examination in Court.
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