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INTRODUCTION

Penulisan ini, menggunakan metode penelitian hukum
normatif dengan jenis pendekatan analisis peraturan
perundang-undangan (State approach). Penelitian ini
menghasilkan penelitian bahwa Hukum Indonesia tidak
memiliki aturan mengenai pelaksanaan perikatan
Surrogate Mother. Menurut ketentuan hukum kesehatan
tidak bisa melaksanakan surrogate mother karena aturan
yang jelas dari udang-undang kesehatan. Begitu pula
terhadap aturan dalam ranah hukum perdata, walaupun
pasal 1338 KUHPer menyatakan bahwa “Semua perjanjian
yang dibuat secara sah berlaku bagi undang-undang bagi
mereka yang membuatnya” namun Pasal 1320 KUHPer
memberikan syarat sahnya suatu perjanjian salah satunya
adalah adanya kausa halal. Sehingga suatu perjanjian yang
dibuat tidak boleh bertentangan dengan aturan hukum.
Sehingga pelaksanaan Surrogate Mother tidak dapat
dilaksanakan.

Kata Kunci: Aspek Hukum,
Surrogacy.

Surrogate Mother,

Humans in social life will experience development through the process of
communication and socialization so that humans can live and carry out their lives. Without
socialization, a society will never continue to the next generation or its successors.
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Socialization is a process of learning about an individual or human being to be able to carry
out the process of life in society, both in relationships with family, friends and the people
around them. The family has a very important role in carrying out human life as social
creatures created by God and the family is the smallest community group consisting of
group I, namely a father or mother and children. Children are a gift from God Almighty.
Every marriage entered into by a man and woman definitely wants a child to be present in
their married life. But sometimes due to one reason or another, a married couple may not
have children. This happens because one or both husband and wife have abnormalities in
their reproductive organs. In fact, there are approximately 10% of married couples who are
not blessed with children (infertile), while it is unlikely that they will adopt children.
(Thamrin, 2014). The cause of this interfiltration is approximately 40% due to abnormalities
in men, 15% due to abnormalities in the cervix, 10% due to abnormalities in the uterus, 30%
due to abnormalities in the fallopian tubes and peritoneal abnormalities, 20% due to ovarian
abnormalities, and 5% due to other things. , and the total incidence exceeds 100%, because
approximately 35% of husband and wife have multiple disorders (Thamrin, 2014).

As science and technology continue to develop, the medical field can provide quite a
good solution for married couples who want children. In recent decades, technological and
biomedical developments have paved the way for potential medical benefits. In its
development, it has raised quite a lot of ethical and legal issues that were previously
unthinkable.One of them is technology in the field of reproduction. Some causes of infertility
can be overcome with medication or surgery, while infidelity which is caused by failure of
insemination, fertilization, fertilization, pregnancy, childbirth and normal live birth, can
apparently be overcome by artificial means.

In the medical field, it is known as in vitro fertilization or can be called test tube babies,
which is a fertilization process by manually bringing together egg and sperm cells in a
laboratory dish (American Pregnancy Association) (Triwibowo, 2014). The IVF program
itself initially experienced pros and cons, both from the medical field, religiously, and in the
legal field, because as is known there were no regulations governing children born from the
in-fitro fertilization program.In law number 1 of 1974 concerning marriage, Article 42 states
that: "a legitimate child is a child born in or as a result of a valid marriage." If the child born
from the in-fitro fertilization program comes from a couple who is legally married, then the
child is a legitimate child of the married couple, regardless of whether the child is the result
of the in-fitro fertilization program. Article 99 of the Compilation of Islamic Law also
explains about legitimate children, namely: "a legitimate child is:

1. Children born in or as a result of a valid marriage;
2. The result of a husband and wife's legal fertilization outside the womb and carried out by
the wife.

This article is also supported by law number 36 of 2009 concerning health, which in
article 127 paragraph (1) states like this: "attempting to get pregnant outside of natural
means can only be carried out by a legal married couple with the following provisions:

1. The results of fertilization, sperm and ovum from the husband and wife concerned are
implanted in the wife's womb where the ovum originates,

2. Carried out by health workers who have the expertise and authority to do so,

3. At certain health service facilities.”

IBLAM Law Review 563



Sonny Gondo Hudaya!,Habib Adjie?
Universitas Narotama Surabaya

In Minister of Health Regulation number 73 / Menkes / II / 1999 concerning the
implementation of Artificial Reproduction Services in 4: "artificial reproduction technology
services can only be provided to married couples who are legally married and as a final
effort to obtain offspring and based on a medical indication"

From the things explained by the law and the articles mentioned above, it can be
concluded that the IVF program is permitted. However, sometimes there are various reasons
why women don't want to do this program to have children. From trivial reasons such as
not wanting to feel the pain when giving birth, not wanting the body to change after giving
birth as well as serious problems where the woman cannot get pregnant because she has an
illness that can interfere with the pregnancy process. So, to get offspring, a shortcut is taken,
namely looking for a surrogate mother. Although perhaps not many couples use surrogate
mother services and only decide to adopt abandoned, orphaned children which has a small
risk if something undesirable happens in the future, this is different from a surrogacy
agreement where the couple will hire a women to become pregnant and give birth and have
a very large and serious risk in the future and it does not rule out the possibility that there
will be problems in the custody of the child.

Surrogate mother in Black's Law Dictionary 8th edition is defined like this: "surrogate
mother: a woman carries a child to term on behalf of another and then assigns her parental rights to
that woman and the father" (Sonny et al., 2016). Wikipedia itself also defines surrogate mother
as: “a woman who agrees, usually by contract and far a fee, to bear a child for a couple who are
childless because the wife is infertile or physically uncapable of carrying a developing fetus. Often the
surrogate mother is the biological mother of the child, conceiving it by means of artificial insemination
with sperm from the husband. In gestational surrogacy, the wife is fertile but incapable of carrying a
growing fetus.

The conclusion that can be drawn and translated from these two meanings in my
opinion is like this, a surrogate mother is a woman who has agreed to an agreement that
they made between a husband and wife and herself, to carry someone else's child, which
when the child is born, she must handing over the right to care for the child to the couple
with whom he has an agreement and for this he gets paid according to what they previously
agreed.

The surrogate mother itself is in clear conflict with legal regulations in Indonesia such
as the marriage law, the compilation of Islamic law and the law on health as well as the
regulations of the minister of health. Apart from that, the biological mother has the potential
to lose custody of her child, even the agreement they made does not actually meet the
objective requirements of Article 1320 of the Civil Code. The next problem is what if the
child born is not perfect, be it mentally or physically disabled, or does not conform to what
is expected of the husband and wife who rent the womb. This is the most common thing that
occurs in surrogacy problems, especially in cases that often occur abroad, such as a husband
and wife who want a single child but it turns out the surrogate mother is pregnant with
twins which then leaves one of the children abandoned because it does not comply with
what was agreed. The author will attach these cases to strengthen this thesis and serve as a
comparison if problems arise regarding surrogate mothers. If this problem is brought into
law in Indonesia, especially civil law, can it be called a breach of contract because it is not in
accordance with what was agreed, apart from that, what if the biological mother does not
want to give up her child. Cases like that happen a lot, although most of them happen
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abroad and have probably never happened in Indonesia. My reason as a writer is also to
raise this problem even though it doesn't happen or doesn't yet exist in Indonesia, is at least
to anticipate problems that are likely to occur in the future, because with advances in
technology and today's times, it is not impossible that this womb will be rented. will occur
in Indonesia illegally which will refer to the struggle for child custody.

A problem that is likely to be faced if this case occurs is regarding the status of the
child born to the surrogate mother herself. Apart from that, it also concerns whether or not
an agreement made is valid if problems arise in the future, even though in fact contract law
regulates freedom of contract as stated in Article 1338 paragraph (1) of the Civil Code,
namely: "all agreements made legally valid as law for those who make it", but there are still
restrictions regulated in the previous article, namely article 1337 of the Civil Code which
states: "a cause is prohibited, if it is prohibited by law for those who make it" . Even the
discussion regarding article 1320 of the Civil Code which regulates the legal conditions for
an agreement also plays a role in this surrogacy agreement. Due to this background, I would
like to raise the research title "Surrogate Mother Rental Agreement made before a Notary".

METHODS RESEARCH

In terms of the type of research that will be used in this research, a Normative Juridical
approach is used. Ronal Dworkin in Nasution (2003) explains that normative research
methods are also known as doctrinal research, namely research that analyzes the law, both
as written in the book and the law decided by the judge through court process (law it is
decided by the judge through judicial process). The approaches used in normative juridical
writing are the statute approach and the conceptual approach. Both relate to approaches to
legal issues and statutory regulations and also rely on the opinions of legal scientists
(Marzuki, 2010). The legal materials used in writing this thesis are divided into two, namely
primary legal materials and secondary legal materials, namely:

RESULTS AND DISCUSSION
Validity of the Surrogate Mother deed made by a Notary

In Article 1313 of the Civil Code, it is stated that an agreement is an act by which one
or more people bind themselves to one or more other people. From the contents of the
provisions of Article 1313 of the Civil Code, the elements of an agreement can be drawn,
namely (Zakiyah, 2011):

a. Elements of action
b. The element of one or more people binding themselves to one or more people

According to Subekti, the formulation of the agreement contains weaknesses. Among
them is the word "action" which has a too broad meaning, where the word action can
contain the following meanings:

a. Legal actions/actions

b. Other human actions (legal actions)
c. Zaakwaarneming

d. Onrechmatigedaad (J. Satrio, 1995)

Zaakwaarneming and onrechmatigedaad do arise due to human action or human
action and as a result give rise to an agreement between the parties, where reciprocal rights
and obligations arise between the parties. However, as is known, zaakwaarneming and
onrechmatigedaad are not based/not preceded by an agreement between the parties, and
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the legal consequences, namely the emergence of rights and obligations between the parties,
are not previously agreed upon, but are determined by the provisions of the law, so
sometimes legal consequences arise from the various parties. . Meanwhile, the element of
binding oneself to one or more other people contains too narrow a meaning because it is
assumed that there is one or more people who are attracted to one or more other people, as
if only one of the parties is actively binding themselves, whereas the result is that it is not
desired by the parties. The other party is just passive. on the other hand there are only
rights. On the one hand, there are only obligations and then in contract law, there is Article
1320 of the Civil Code which is a condition for the validity of an agreement, namely: For an
agreement to be valid, four conditions are required:

a. Those who bind themselves agree;

b. Ability to create an agreement;

c. A certain thing;

d. A lawful cause.

The first and second conditions are called subjective conditions, which if not fulfilled
then the agreement can be canceled. Subjective terms are terms that relate to the subjects of
the agreement. that or in other words, the conditions that must be fulfilled by those who
make an agreement, which includes the agreement of those who bind themselves and the
competence of the party making the agreement. This is different from the third and fourth
requirements which are objective requirements, where if an agreement does not fulfill the
third and fourth elements, the agreement is considered null and void. Objective conditions
are conditions that relate to the object of the agreement, this includes a certain thing and a
lawful cause.

In relation to the surrogate mother problem, what happened was an agreement that
they made, but the object they promised was the womb of a woman. If you look at and
reflect on the existing laws in Indonesia, the womb is not one of the objects that is allowed to
be promised, what's more, what if the problem that occurs is that the child is not handed
over by the surrogate mother (surrogate mother) who is the child's biological mother? to the
husband and wife. The next question is, can the agreement be brought to court to be sued
while the agreement in accordance with Article 1320 of the Civil Code does not meet the
objective requirements of an agreement so that the agreement is deemed to have never
existed.

According to experts and also based on the Civil Code, in essence an agreement is a
legal act carried out by one or more people which binds themselves to another person
accompanied by promises which state the commitment of the parties either verbally or in
writing so that a legal relationship arises which is called an agreement and It is the legal
relationship that gives rise to the rights and obligations of the parties which are guaranteed
by law (Kansil, 1984).The existence of a contract or agreement must fulfill the elements,
otherwise it is considered invalid, there are at least 5 (five) elements that must be according
to (Thamrin,2014):

a. There are parties (subjects of the agreement). The subject of this agreement is a natural
person or legal entity, the subject of this agreement must be capable or authorized to
carry out a legal act, as stipulated in law.
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b. There is an agreement between the parties, in the sense that the agreement is permanent.
Consent is intended as unconditional acceptance of an offer. What is offered by one party
is accepted by the other party.

c. There is a goal to be achieved. The purpose of entering into an agreement is primarily to
meet the needs of both parties, which needs can only be met by entering into an
agreement with the other party. This aim must not conflict with public order, morality
and is not prohibited by law.

d. There are achievements that will be carried out. With approval, an obligation arises to
carry out an achievement. Performance is an obligation that must be fulfilled by the
parties in accordance with the terms of the agreement.

e. There are certain conditions as the contents of the agreement, because from these
conditions the rights and obligations of the parties can be known.

The reason why the uterus cannot be considered an object is because seen from the
understanding of legal objects, it is anything that is useful for the legal subject and which
can be the object of a legal relationship. Usually legal objects are called objects, and
according to civil law objects are all goods and rights that people can own. The discussion
regarding the uterus as the object of a rental agreement is only to strengthen the previous
discussion. As is already known, the womb cannot be used as an object in an agreement.
This is because it violates the objective requirements of the legal terms of the agreement
contained in Article 1320 of the Civil Code. Indirectly, the agreement is deemed to have
never existed if a default occurs. The previous discussion also discussed whether the uterus
could be used as an object in material law. It is also clearly prohibited and there are no rules
stating that the uterus can be categorized as an object.

The discussion regarding the internal uterus as an object in the rental agreement is
because the agreement made by both parties is basically a rental agreement. In Article 1548
of the Civil Code, the definition of leasing is stated, namely: "Lease is an agreement,
whereby one party binds himself to give the other party the enjoyment of an item, for a
certain time and with the payment of a price, which is determined by the party was later
obliged to pay." If explained further like this, one party and the other party bind themselves
to give the other party the enjoyment of an item. Judging from these elements, in the
surrogate mother issue it is clear that one party, in other words the husband and wife and
the surrogate mother, want the surrogate mother, because they are bound by an agreement,
to be able to provide enjoyment of an item. This can still be justified.

But there is an oddity regarding the statement of "enjoyment of a good". As previously
discussed, it was stated that the womb is not an object, so this agreement is deemed to have
never existed because the object of the agreement does not meet the objective legal
requirements of an agreement. Apart from that, Article 1332 of the Civil Code also states
that: "Only goods that can be traded can be the subject of an agreement." Based on Article
1332, it is very clear that the uterus cannot be the object of an agreement, let alone a rental
agreement. This is also reinforced in Article 1550 of the Civil Code which states: "The renting
party is obliged because of the nature of the agreement, and there is no need for a promise to
do so:

a. Hand over the rental items to the renter;

b. Maintain the rental property in such a way that the item can be used for its intended
purpose;
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c. Provide the renter with peaceful enjoyment of the rented item during the term of the
lease."

If you look at Article 1550 of the Civil Code, it is very clear that the uterus cannot be
the object of an agreement, because the item must be handed over to the lessee. Meanwhile,
it is known that the uterus cannot be handed over to the tenant. Then also, the uterus is not
included as an innominaat agreement (not the goods but the services) (Rahman, 2012). In
Article 499 of the Civil Code it is stated that: "every item and every right can become an
object and property right." So it can be tangible goods and intangible goods. In the case of a
surrogate mother, if the performance provided is a service, it still cannot be implemented
because:

a. All agreements still refer to the Civil Code Article 1320, namely the legal conditions for an
agreement so that they are null and void because they do not fulfill the conditions for the
validity of an agreement, point four, namely: a reason that is not prohibited (law),
morality and public order).

b. If innominaat agreements are all agreements that arise, grow, live and develop in the
practice of community life such as leasing and franchises, joint ventures, then surrogate
mother agreements cannot be equated with leasing and franchise practices because:

1) Until now, there has been no surrogate mother agreement, which is a common
occurrence in society.

2) The surrogate mother technique cannot be patented as an invention based on Republic
of Indonesia Law Number 14 of 2001 concerning Patents Article 7 Letters (a) and (b):
Patents are not granted for inventions concerning;:

a) Processes or products whose announcement and use or implementation are
contrary to applicable laws and regulations, morality, religion and public order, or
decency.

b) Methods of examination, care, treatment or surgery for humans and/or animals.

3) Licenses are issued based on permission granted by the Copyright Holder or Related
Rights Holder to other parties to publish and/or reproduce their Work or Related
Rights Products with certain conditions. As seen in Chapter I Article I Number 14
Republic of Indonesia Law Number 19 of 2002 concerning Copyright.

Civil Legal Status of children born from the Surrogate Mother process

Children are a trust and gift from Almighty God, in whom the honor and dignity of
being a complete human being is inherent. Children are also the shoots, potential, and
successors of the young generation to the ideals of the nation's struggle, have a strategic role
and have special characteristics and traits that guarantee the continued existence of the
nation and state in the future. In law number 1 of 1974 concerning marriage, it is stated that
obtaining children (offspring) is not the goal of marriage, but children are still seen as quite
important, one way or another because this is closely related to inheritance, so this is
discussed in specifically stipulated in articles 42 to 44 and article 55 of law number 1 of 1974
concerning marriage. Law number 1 of 1974 concerning marriage, article 42, states that a
legitimate child is a child born in or as a result of a valid marriage. It is also confirmed in
article 43

Law number 1 of 1974 concerning marriage states that children born outside of
marriage only have a civil relationship with their mother and her mother's family. In
essence, both parents are obliged to care for and educate their children as well as possible.
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This is written in Article 45 of Law Number 1 of 1974 concerning Marriage which states that
the obligations of the parents in question apply until the child marries or is able to stand
alone, the obligations continue to apply even if the marriage between the parents breaks
down. Within children there are what are called children's rights or children's human rights.
These rights are plus human rights which must receive special attention in providing
protection, so that newborn children can grow and develop so that they receive full human
rights (Abdussalam & Desasfuryanti, 2016). Children in development require special
attention and protection from parents, family, community, nation and state. It is enough just
to be given the same rights and freedoms as adults, because children in many parts of the
world are in danger as a result of inadequate social conditions, natural disasters, armed
conflict, exploitation, illiteracy, hunger and neglect.

The growth and development of children to become fully human beings is very
dependent on a moral system including normative values according to society. Beliefs about
what is good and in relation to beliefs about what should be done. Other children's human
rights as written in law number 35 of 2014 concerning amendments to law number 23 of
2002 concerning child protection article 9 paragraph (1) states that every child has the right
to receive education and teaching in the context of their personal development and level of
education. intelligence in accordance with interests and talents. Also related to child welfare,
in the 1945 constitution, specifically article 34 paragraph (1), it is stated that the poor and
neglected children are cared for by the state.

Surrogate mother is a woman carries a child to term on behalf of another and the
assigns her parental rights to that woman and the father. This definition can be interpreted
as follows, namely a woman who carries a child for the benefit of another person and also
gives her rights as a parent to that other person or a woman who carries a child whose seed
comes from another couple and then after the woman gives birth gives the right to care. a
child born to the couple from which the seed originates. The rental of the womb initially
began with an agreement between the renter (husband and wife) and the renter (surrogate
mother). Children born from a surrogate mother agreement have unique possibilities
regarding who can be called the child's parents. As Nancy W. Manchiton said that The
Combination of Parents Are As Follows:

a. 2 parents : egg donor and with birth mother are the same and a non married biological
father;

b. 3 parents : egg donor and birth mother are the same, biological father and biological
father’s wife;

c. 4 parents : egg donor, birth mother, biological father and biological father’s wife; or

d. 5 parents : egg donor, sperm donor, birth mother, adoptive father and adoptive mother.

Before discussing the resolution of problems in surrogate motherhood, the author will
discuss the groups of children in Indonesia. There are many types of children in Indonesia,
namely, legitimate children, illegitimate children, discordant children, adulterous children,
and adopted children. The definition of each type of child will be discussed one by one
according to the meaning contained in the relevant law or based on sources from legal
experts. Legitimate children, according to the definition in Article 42 of Marriage Law
Number 1 of 1974, states that: "Legitimate children are children born in or as a result of a
valid marriage." This is reinforced again in the statement in the Compilation of Islamic Law,
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Article 99, which states that a legitimate child is a child born in or as a result of a valid

marriage and the result of a valid husband-wife's fertilization outside the womb.

The class of illegitimate children is actually divided into two, namely recognized
illegitimate children and recognized illegitimate children. Having almost the same meaning,
the difference between the two is that a recognized illegitimate child is a child recognized by
a father and/or mother. In this case, a family relationship arises between the child and the
person who admits it. This family relationship only binds the person who recognizes the
child. Children from this group will become legitimate children if their father and mother
marry. Unrecognized illegitimate children are children who according to law have no father
and no mother. This group of children also does not have provisions for inheritance law.

Adopted children as defined in law number 35 of 2014 concerning amendments to law
number 23 of 2002 concerning child protection in article 1 paragraph (9), namely: an adopted
child is a child whose rights are transferred from the authority of the parental family, legal
guardian, or other person who is responsible for the care, education and raising of the child
within the family environment of the adoptive parents based on a court decision or
determination.

There are also what are called discordant children, where the children are born from a
relationship between a man and a woman where according to the provisions of the law there
is a prohibition against marrying each other. Likewise with what are called children of
adultery where these children are born from a relationship between a man and a woman
where one or both of them is married to another person.

Foster children in law number 35 of 2014 concerning amendments to law number 23 of
2002 concerning child protection in article 1 paragraph (10) are stated as follows: children
who are looked after by a person or institution to be given guidance, care, care , education
and health because the parent or one of the parents does not guarantee the child's normal
growth and development. If it is related to rent-a-womb children, it will include which type
of child, if you look at the meaning of each type of child in Indonesia, then according to
Desriza Rahman, who in her book entitled surrogate mother from an ethical and legal
perspective, is it permissible to rent a womb in Indonesia, states, To see the class of children
in the surrogate mother case, you must first look at the marital status of the surrogate
woman:

a. Children out of wedlock who are not recognized. If the status of the surrogate woman is a
girl or widow, then the child born is "a child out of wedlock who is not recognized," first
the marital status of the surrogate woman: namely a child born due to adultery, namely
as a result of a husband or wife's relationship with another man or woman.

b. Legitimate child, if the surrogate woman's status is tied to a legal marriage (with her
husband), then the child born is the legitimate child of the husband and wife whose
womb was rented, until the father (the surrogate woman's husband) says "No" based on
Articles 251, 252 and 253 of the Civil Code with blood or DNA examination and a
permanent decision by the court and also based on the Republic of Indonesia law number
1 of 1974 concerning marriage article 44 (1): a husband can deny the legitimacy of a child
born to his wife if any he can prove that his wife has committed adultery and the child is
the result of that adultery, (2) The court makes a decision regarding the legitimacy of the
child at the request of the interested party.
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If we look further, this opinion can be used as a basis for determining the category of child
in the womb. The definition of illegitimate children is the closest to the category of
children renting a womb. There are several reasons that the author can convey, looking at
the definition of an illegitimate child which states that the child was born from a marriage
that did not occur. What this means is, the man is someone who is married and has a wife
while the woman could still be a girl. This explanation is actually almost the same as a
child of adultery, where one or both parties are already married. However, in my opinion
as a writer, if a child from a womb is classified as a child of adultery, it is very irrelevant.
As is known, zina itself means intercourse between a man and another woman, while in
surrogate motherhood there is no sexual intercourse between the two of them. Adultery
itself in the KBBI (Big Indonesian Dictionary) has the following meaning:

1) The act of copulating between a man and a woman who are not bound by a marriage
relationship (marriage); fornication

2) The act of sexual intercourse between a man who is married to a woman who is not his
wife, or a woman who is married to a man who is not her husband.

Only sperm from the man is then inserted into the woman's uterus to be fertilized.
Fertilization in the surrogate mother during its development can be done in various ways,
namely:

a. The seed to be planted comes from a husband and wife couple and is then planted back
into the wife's womb

b. One of the seeds from the donor (sperm/egg) is implanted into the wife's uterus

c. The seed comes from a husband and wife but is planted in another woman's womb.

Based on developments in the fertilization of the surrogate mother, I as the author
believe that the surrogate child is a recognized illegitimate child. Even though the child was
born from an agreement, it is the closest thing to a recognized type of illegitimate child. The
reason is, if a problem arises such as a struggle for child custody, both parties will definitely
recognize the child. Moreover, even though the child may come from the sperm and ovum
of a legitimate husband and wife couple, and only ride in the womb of another woman, the
child is still an illegitimate child, because the woman will go through the process of giving
birth to the child.

There is no definite understanding regarding children born from this surrogacy
practice. According to the author, a surrogacy child is a child born from an agreement made
by a husband and wife or other couple with a woman who is willing to become a surrogate
mother until the time specified and contained in the agreement made. In Indonesia itself, as
previously explained, there are only 5 groups of children, and there is not the slightest
mention or discussion about surrogacy, this is because renting a womb is still taboo and
very foreign so there are no legal regulations governing this matter. However, if you look at
it a little bit, if a problem occurs, then the status of a child renting a womb cannot yet be
fully resolved. What you need to know is that the sperm and ovum are the result of the
renter's legal partner (husband and wife) so they can be considered as the legitimate
children of that couple. The basis on which he can be said to be a legitimate child is:

a. Article 42 of the Marriage Law Number 1 of 1974 which states that "a legitimate child is a
child born in or as a result of a valid marriage.

b. Article 250 of the Civil Code: "Children born or raised during marriage have their
husband as their father."

IBLAM Law Review 571



Sonny Gondo Hudaya!,Habib Adjie?
Universitas Narotama Surabaya

c. Compilation of Islamic law Article 99 (addition for followers of the Islamic religion)
Legitimate children are:

1) Children born in or as a result of a valid marriage.

2) The legal result of a husband and wife's fertilization outside the womb.

Even though a surrogate child is actually born from a surrogate mother, the child is
still considered a legitimate child because after all, the surrogate mother only acts as a place
of care while the sperm and ovum come from the legal parents. This is different again from
same-sex couples where the egg/ovum comes from an anonymous person or a woman they
determine themselves.

After discussing the status of children, inheritance rights also affect the child. In this
case, inheritance rights can actually be determined from the child's class based on status.

a. Children outside of marriage who are not recognized (if the female surrogate is a girl or
widow) This means that the mother who gave birth to the child is not bound by a legal
marriage:

1) Law Number 1 of 1974 concerning Marriage Article 43 paragraph 1: children born
outside of marriage only have a civil relationship with their mother and her mother's
family.

2) The mother who gave birth to the child can investigate who the mother is (Civil Code
article 288)

3) For the biological father (because of his status as a child of adultery) the child is
prohibited from investigating him (Civil Code Article 287). Thus, the child's
inheritance rights are only related (civil) to the mother or the mother's family, while
inheritance rights are to the biological father, the child has no right to claim
inheritance rights from his biological father (Article 869 of the Civil Code) as long as
the father must provide adequate support according to the law. with his abilities
(Articles 867 and 868 of the Civil Code)

b. Legitimate children (if the surrogate woman is still the wife of her husband who is bound
by a legal marriage)

1) Article 42 of the Law on Marriage number 1 of 1974: a legitimate child is a child born
in or as a result of a valid marriage."

2) Article 250 of the Civil Code: a child born or raised during a marriage has the husband
as its father, so the child is the legitimate child of the couple and is entitled to full
inheritance rights in accordance with the applicable inheritance law of the surrogate
woman's husband. However, if the husband of the surrogate mother does not admit it,
then the status of the child will fall into that of a child of adultery and the inheritance
will be the same as the point above by denying it based on:

a) Articles 251, 252 and 253 of the Civil Code by submitting to the court for a blood

test (blood group or DNA test) and

b) Marriage Law number 1 of 1974 article 44:

¢ A husband can deny the validity of a child born to his wife if he can prove that
his wife committed adultery and the child was the result of that adultery.

e b. The court makes a decision regarding whether the child is legitimate or not at
the request of the interested party

Children's rights are "part of human rights that must be guaranteed, protected and
fulfilled by parents, families, communities, the government and the state." Thus, what
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happens, if one party hands over his seeds to another party to conceive and then hand them

back after birth to the first party, then it can be seen from the time in the womb until birth
that there may be several violations of the "rights of the child":
a. At the time of conception:

1) Not getting enough affection (emotionally) from the surrogate woman because she

feels she is not her child.

2) Lack of health care/attention, when the biological parents do not/are late in providing

the promised guarantees.

b. When submitted:
1) Loss of love from parents who contain them emotionally, mentally and physically.

5

2) Losing his right to breast milk.
3) Lost his right to use his father's name.

)
)
4)
)
)
)

Lost his inheritance rights from his father.
Losing his right to be cared for and educated by his biological parents.

6) Losing his right not to be separated from his parents.
7) Losing their rights not to be economically exploited (human trafficking).

It can be seen from several laws and regulations that protect "children's rights"

specifically for children from surrogate mother cases when a legal child is handed over from

a surrogate mother to biological parents:

a.

b.

Based on Law Number 1 of 1974 concerning Marriage 45 (1): both parents are obliged

to care for and educate their children as best as possible.

Based on Law Number 4 of 1979 concerning Child Welfare:

1) Article 2 (1): children have the right to welfare, care, care and guidance based on
love both within their families and in special care to grow and develop naturally.

2) Article 2 (3): children have the right to care and protection both while in the womb
and after birth.

Based on the 1989 UN Convention on the Rights of the Child:

1) Article 7: children will be registered immediately after birth and from birth have the
right to a name, the right to obtain citizenship. And as far as possible, have the right
to know and be cared for by their parents.

2) Article 8 (2): The state protects and restores the identity of children who have been
unlawfully deprived.

3) Article 9 (1): the state will guarantee that a child will not be separated from his
parents.

4) Article 11 (1): The State will take steps to eradicate the illegal transfer of children
abroad and those who cannot return.

5) Article 16 (1): no child shall be subject to arbitrary and unlawful interference with
his private life, family or papers as well as to unlawful attacks on his honor and
reputation.

6) Article 16 (2): children have the right to legal protection against such interference or
attacks.

7) Article 18 (1) the state will make its best efforts to ensure recognition of the
principle that both parents bear joint responsibility for raising and developing
children.

IBLAM Law Review 573



Sonny Gondo Hudaya!,Habib Adjie?
Universitas Narotama Surabaya

8) Article 24 (1): The state recognizes the child's right to enjoy the highest attainable
norms of health (physical, mental, spiritual and social) and facilities for pain care
and health recovery and guarantees that no one can take them away.

9) Article 27 (2): parents or other persons who are responsible for ensuring within the
limits of their means and financial capacity, the living conditions necessary for
development.

10) Article 32 (1): the state recognizes the child's right to be protected against economic
exploitation and against carrying out any work that may be dangerous or disrupt
the child's education or be detrimental to the child's health or the child's physical,
mental, spiritual and social development.

CONCLUSION

1.

Addressing the phenomenon of the uterus as an object of agreement. Indonesia does not
yet have specific regulations governing womb rental agreements, it is not possible to
carry out womb rental agreements in Indonesian jurisdiction because the womb cannot
be the object of the agreement, so that element 1320 of the Civil Code is not fulfilled. In
the case of renting a womb, the subjective conditions have met the requirements,
namely that there is a party who agrees and is capable of carrying out the contents of
the agreement, but for the objective conditions, the practice of renting a womb in

Indonesia is hampered by the fourth condition, namely "the existence of a lawful cause"

and is contradictory. with the law, public order and morality.

The status of children born as a result of a womb rental agreement or those born to a

Surrogate Mother, there are two possibilities, namely:

a. Children out of wedlock that are not recognized, if the surrogate woman's status is
a girl or widow then the child born is "a child out of wedlock that is not recognized:,
namely a child born due to adultery, namely as a result of relations between the
husband or wife with a man or another woman.

b. Legitimate child, if the surrogate woman's status is tied to a legal marriage (with
her husband), then the child born is the legitimate child of the married couple
whose womb was rented, until the father (the surrogate woman's husband) says
"no" based on Article 251, 252, and 253 of the Civil Code with blood or DNA
examination and a final decision by the Court and also based on Law Number 1 of
1974 concerning Marriage Article 44 paragraph (1) which states that:

1) A husband can deny the legitimacy of a child born to his wife if he can prove
that his wife committed adultery and the child was the result of that adultery;

2) The court makes a decision regarding whether the child is legitimate or not at
the request of the interested party.
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