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AUTHORITY OF NOTARY IN LEGALIZING
THE UNDER-HAND AGREEMENT DEED:

EXAMINING RESPONSIBILITY AND
LEGAL CONSEQUENCES
Abstract

This research examines the legal authority of notaries in legalizing
underhand deed agreements based on their responsibilities and
legal consequences. The method used in this research is normative
legal research method, which is based on statutory approach and
conceptual approach. The results obtained show that the
responsibility of a notary in legalizing a deed agreement under the
hand must be able to guarantee that he is able to carry out,
implement, and realize the existence of laws governing the
activities of legalizing letters under the hand including to see or
check the validity of agreements made by related parties by being
careful and disciplined in carrying out procedures for legalizing
letters under the hand in accordance with the Notary Position Law.
The legal consequences arising in the ratification of the agreement
of the deed under the hand, namely if the letter has been legalized
by the Notary, the letter under the hand has formal evidentiary
power but does not have outward and material evidentiary power.
In carrying out its duties, if a Notary is proven to have violated the
law, it can be subject to civil sanctions in the form of
reimbursement of costs, compensation and interest by passing the
evidentiary process. However, a Notary cannot be convicted if they
have not committed a violation of a criminal article and have acted
in the interest of implementing the provisions of the Notary Law.
Keywords: Legalization, Deed Under-Hand, Responsibility,
Legal Consequences.

Abstrak

Penelitian ini mengkaji kewenangan hukum notaris dalam
melegalisasikan perjanjian akta di bawah tangan ditinjau
berdasarkan tanggungjawab dan akibat hukumnya. Metode
yang digunakan dalam penelitian ini adalah metode
penelitian hukum normatif, yang didasarkan pada
pendekatan  perundang-undangan dan pendekatan
konseptual. Hasil penelitian yang diperoleh menunjukkan
bahwa tanggungjawab notaris dalam melegalisasikan
perjanjian akta dibawah tangan harus mampu memberikan
jaminan  bahwa  dirinya ~ mampu  menjalankan,
melaksanakan, dan mewujudkan keberadaan hukum yang
mengatur kegiatan pengesahan surat dibawah tangan
termasuk untuk melihat atau memeriksa keabsahan
perjanjian yang dilakukan oleh pihak yang berkaitan dengan
cara cermat dan disiplin dalam menjalankan prosedur
pengesahan surat dibawah tangan yang sesuai dengan
Undang-Undang Jabatan Notaris. Akibat Hukum yang
ditimbulkan dalam pengesahan perjanjian akta dibawah
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tangan yaitu apabila surat tersebut telah dilegalisasikan oleh
Notaris maka surat dibawah tangan tersebut memiliki
kekuatan pembuktian formil namun tidak memiliki
kekuatan pembuktian lahiriah dan materiil. Dalam
menjalankan tugasnya, apabila seorang Notaris terbukti
melakukan pelanggaran hukum maka dapat dikenakan
sanksi perdata yang berupa penggantian biaya, ganti rugi
dan bunga dengan melewati proses pembuktian. Namun
seorang Notaris tidak dapat dipidana apabila ia tidak
melakukan pelanggaran pasal pidana dan melakukan
tindakan demi kepentingan untuk melaksanakan ketentuan
Undang-Undang Jabatan Notaris.

Kata Kunci: Legalisasi, Akta di Bawah Tangan,
Tanggungjawab, Akibat Hukum.

INTRODUCTION

Notary is a state official who has the authority to make authentic deeds as explained
and regulated in Law Number 30 of 2004 in conjunction with Law Number 2 of 2014
concerning Notary Position (Doly, 2016). Notaries are public officials who have the authority
to make authentic deeds regarding all actions, agreements and applications ordered by
general regulations or requested by the parties making the deed (Tobing, 1999). Notaries have
a very fundamental function to help provide legal certainty and legal protection for all groups
(Basyarudin, 2021). Such certainty and protection can be demonstrated by the existence of an
authentic deed as a perfect (volledig) and binding (bindende) means of proof in court (Sasauw,
2015). An authentic deed is called perfect proof because there are three aspects that strengthen
it (Adjie, Habib, & Hafidh, 2011), namely outward evidentiary (uitwendige bewijsracht), formal
evidentiary power (formele bewijskracht), and material evidence power (materiil bewijskracht).

The notary profession must be guided and subject to the UUJN, where the philosophical
basis for the establishment of the UU]N is to “realize the guarantee of legal certainty, order
and legal protection based on truth and justice”. Through the deeds they make, Notaries must
be able to provide legal certainty and protection to the people who use Notary services (Barito,
2023). Notaries play a very large role in ensuring the legality of certainty and protection for
the community by issuing authentic deeds that can prevent legal problems from arising
(Zulfikar & Sudantra, 2023). Authentic deeds show proof of ownership of rights or perfect
evidence in court in the event of a dispute. The deed is used as authentic evidence and
provides legal certainty for interested parties to the deed relating to an event or incident so
that there is legal certainty (Pramono, 2015). In addition to providing legal certainty, through
legal protection of authentic deeds issued by notaries, it can also avoid misunderstandings
and disputes in the future and prevent adverse impacts for many parties in it (Rosadi, 2020).

According to Tan Thong Kie, the existence of Notary is inseparable from the needs of
the community who need someone (figure) who must be charismatic, and every explanation
can be trusted, the signatures and seals issued can provide guarantees and make strong
evidence (Kie, 1987). As a public official in the state, Notaries can provide guarantees and also
legal protection based on the authentic deeds they issue. Therefore, Notary is seen as a
respected profession because it contributes to serving the wider community (Djaja & Puteri,
2022). The position held by a Notary creates responsibilities and burdens that must be borne
by a Notary (Novita, 2017) where a Notary must be able to maintain the prestige and honor
of his profession (Saputra & Djajaputra, 2018).
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One of the legal acts or actions carried out by Notary in addition to making authentic
deeds is the validation of letters under the hand (waarmerking) and notarizing letters under
the hand (legalization) by Notary (Rahmadhani, 2020). Underhand letters that need to be
legalized include lease agreements and sale and purchase agreements in which a transaction
occurs (Saragih, 2023). A deed or letter under the hand is a deed that is deliberately made by
the parties for proof without the assistance of a deed-making official or in other words made
without the intermediation of a public official, but made and signed by the parties entering
into or making an agreement (Soeroso, 2011).

The process of making a deed under the hand is a situation where the parties to the
agreement will make a letter that represents the agreement. The deed that still does not have
a signature is then given to the Notary and in front of the Notary is signed by the parties
concerned after the contents of the deed are explained again by the Notary (Kohar, 1984). The
signing of a writing under the hand with a thumb or finger stamp by a Notary is called
legalization, which is the act of giving a signature on a writing under the hand using a thumb
or finger stamp and giving the mark before a Notary (Andasasmita, 2007).

RESEARCH METHODS

This research is normative legal research. Normative legal research is a research process
to examine and study the law as norms, rules, legal principles, legal principles, legal doctrines,
legal theories and other literature to answer the legal problems under study (Muhaimin, 2020).
The term normative legal research comes from English, normative legal research, and Dutch,
namely juridisch-normatief onderzoek. Normative legal research or doctrinal legal research or
dogmatic legal research or legalistic research which in Anglo American literature is referred
to as legal research is internal research in the discipline of law (Muhaimin, 2020).

RESULTS AND DISCUSSION
Responsibility of Notary in Legalizing Under-Hand Deed Agreement

Notaries are public officials authorized to make authentic deeds and other authorities as
referred to in Article 1 of the UUJN. Based on Article 15 paragraph (2) letter a of UU]N, the
authorities of a notary are: 1) certify signatures and determine the certainty of the date of
letters under the hand by registering in a special book; 2) record letters under the hand by
registering in a special book; 3) make copies of original letters under the hand in the form of
copies containing descriptions as written and described in the letter concerned; 4) certify the
suitability of photocopies with the original letter; and 5) provide legal counseling in
connection with the making of deeds.

Based on Article 1874a of the Civil Code, it can be seen that there are legal provisions
given to the community, namely requesting Notaries or other officials appointed by law to
carry out statements on deeds under the hands of the community. The statement can be
understood as aiming to strengthen the proof of the deed under the hands made by the
community because in the proof procedure, not only the parties but also the Notary officials
(Nola, 2011).

Article 15 paragraph (2) letter a of the UUJN is known to give authority to notaries in
terms of deeds under the hand, namely certifying signatures and determining the certainty of
the date of letters under the hand by registering in a special book. Based on this article, it can
be understood that if the notary applies Article 1874a of the Civil Code, the notary not only
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certifies the signature and determines the certainty of the date of the letter, but also reads the
contents of the agreement in the form of a deed under the hand to the parties.

Article 1874a of the Civil Code states that a Notary in proving a deed under the hand
can be asked to state that the contents of the deed have been explained by the Notary. Based
on this, it can be seen that in making a deed under the hand, the Notary can be asked to explain
the contents of the deed made by both parties. Based on this article, it can be seen that the
Notary in explaining the deed under the hand, not only certifies the signature but also certifies
that the contents of the deed have been fully understood by the parties. The authority to
explain the contents of the deed in a deed under hand based on Article 1874a of the Civil Code
has similarities with an authentic deed or deed made by or before a Notary.

As a result of the differences in laws and regulations, there are differences between
Notaries in carrying out the ratification of deeds under the hand where some apply Article 15
paragraph (2) Letter a of the Notary Position Law and some also apply Article 1874a of the
Civil Code, so it can be seen that it results in not fulfilling good legal rules in terms of the rules
for validating deeds under the hand by Notaries. Discrepancy between Article 15 paragraph
(2) Letter a of the UUJN and Article 1874a of the Civil Code regarding the validation of deeds
under the hand can cause multiple interpretations of the law in the validation of deeds under
the hand for Notaries so that it can indirectly mean that legal certainty regarding the
validation of deeds under the hand for Notaries in Indonesia has not been achieved.

Meanwhile, the phenomenon of the difference between Article 15 paragraph (2) Letter a
of the Notary Position Law and Article 1874a of the Civil Code can cause legal objectives in
terms of the Indonesian State regulating the ratification of deeds under the hand has not been
achieved because there is still legal uncertainty regarding the ratification of deeds under the
hand. Article 1874a of the Civil Code is a fairly old regulation which can be known to be a
Dutch heritage regulation and now in the Netherlands itself the Civil Code has been updated.
Article 15 paragraph (2) Letter a of the Notary Public Office Law is a new regulation and in
its making has gone through various processes including national legislation programs and
academic studies.

Based on the comparison of the two regulations, it can be seen that Article 15 paragraph
(2) Letter a of the Notary Law is a better and newer regulation because it has gone through
many processes in Indonesia and is more in accordance with the development of the legal
needs of the community. In some cases, a Notary must have been faced with a task to attest
to a letter or deed under the hands of a Notary or called waarmeking. According to Sudikno
Mertokusumo, a deed under the hand is a deed that is deliberately made with the aim of
becoming a means of proof by interested parties in an engagement without the assistance of
an official (Mertokusumo, 1998). The letter or deed under the hand in question is a letter that
becomes evidence of an agreement such as a land sale and purchase agreement, scholarship
agreement, debt agreement, lease agreement, sale and purchase agreement, and so on. The
agreement in question is a legal agreement. According to Pitlo, a legal agreement is a legal
relationship between two or more people where one party is entitled to an achievement and
the other party is obliged to an achievement (Setiawan, 1999). An agreement that results in an
obligation is a legal fact or legal event (Budiono, 2014). Such agreement is also legally
explained in Article 1313 of the Civil Code, which states that an agreement is an act by which
one or more people bind themselves to one or more other people. To create an agreement, it
must fulfill the conditions listed in Article 1320 of the Civil Code, namely: 1) there is an
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agreement between the parties making the agreement; 2) there is the capacity of the parties to
make an agreement; 3) there is an Agreement Object; 4) there is a halal cause.

Accordingly, the agreement that will be written in a deed has legal certainty as
described. This is able to become a guideline and legal guarantee for the parties who will make
an agreement which will later be presented to the Notary for ratification. Article 15
paragraphs (1), (2), and (3) of Law Number 2 of 2014 Concerning the Amendment to Law
Number 30 of 2004 Concerning the Office of Notary regulates the authority of a Notary,
including the ratification of a deed under the hand. Article 15 paragraph (2) letter a of the
Notary Position Law states that the authority of the Notary in validating the signature of a
letter under the hand by registering it in a special book. It is increasingly clear that the
attestation of letters under the hand by Notary has a clear legal existence and is able to provide
legal certainty (Darusman, 2016).

In the case of notarization of letters under the hand by Notary, the legal certainty is quite
clear. This legal certainty includes the existence of laws that are able to regulate the behavior
of Notaries in carrying out their profession and position in order to be able to behave
professionally and in accordance with applicable norms and ethics. A Notary in attesting
letters under the hand must be able to behave and behave in accordance with the provisions
stipulated in Law Number 2 of 2014 concerning Amendments to Law Number 30 of 2004
concerning Notary Offices, namely being able to act trustworthy, honest, thorough,
independent and impartial (Wijaya, Afriana, & Baraba, 2023). In validating letters under the
hand, a Notary must also act disciplined in carrying out applicable procedures. The procedure
in question is a procedure in accordance with Law Number 2 of 2014 concerning Amendments
to Law Number 30 of 2004 such as registering the letter under the hand first into a special
book that has been provided, bookkeeping the letter under the hand in a special book, making
a copy of the letter under the hand containing a description of the contents of the letter
concerned, providing legal counseling in connection with the making of the deed.

Therefore, it can be concluded that a Notary has the responsibility to be able to provide
assurance that he/she is able to carry out, implement, and realize the existence of laws
governing the activities of attesting letters under the hand including to see or check the
validity of agreements made by related parties. This form of responsibility must be carried
out in order to achieve the objectives of legal certainty, namely providing a sense of security
and legal guarantee for the community to support the increase in public trust in Notaries.

As previously explained, the validation of letters under the hand by Notary has a legal
basis regulated in Law Number 2 of 2014 concerning Amendments to Law Number 30 of 2004
concerning Notary Position. Based on the Law, it has been regulated that the authority of the
Notary in validating letters under the hand is to register letters under the hand and record
them in a special book that has been provided, usually called the book of letters under the
hand. So it can be seen that the Notary basically has no responsibility for the content or causa
of the underhand letter. The notary is only responsible for registering and recording the
underhand letter in the book of underhand letter register. This means that if a problem arises
or is created by the party making the agreement against the agreement made, the Notary has
no responsibility for the contents of the agreement (Aribowo, 2020). However, letters under
the hand that have been registered and recorded in the book of letters under the hand by the
Notary can be used as evidence if needed (Dwipraditya, Dewi, & Suryani, 2020). As Sudikno
Mertokusumo states, the evidentiary power of a deed or letter under the hand that has been
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legalized has the benefit of being able to 1) proving logically or scientifically which means
being able to provide absolute certainty; 2) proving conventionally which means being able
to provide certainty that is related and has levels; and 3) proving juridically which means
historical proof (Mertokusumo, 1981).

In terms of legal protection, the Notary does not have responsibility for problems that
arise in the agreement-making parties related to the contents of the agreement. In his efforts,
the Notary only becomes a neutral party who does not take sides with anyone, especially the
parties who make an agreement to help provide evidence in the form of an underhand deed
that has been registered and recorded in the list of underhand letter books. The deed or letter
will later be used as evidence of the agreement problems that arise (Meliala, 2015). However,
if in carrying out its duties the Notary is proven to have deviant behavior or violate Law
Number 2 of 2014 concerning Amendments to Law Number 30 of 2004 concerning the Position
of Notary, then in terms of legal protection the Notary must be responsible for his behavior
that harms the community or the state. In this case, it can be given an example if in handling
the problem of agreements it is proven that the Notary is negligent in not registering and
recording letters or deeds under the hand into the book of letters under the hand or negligent
which results in the loss of data on letters under the hand that have been registered or
recorded and in more severe cases if it is proven that the Notary has made a fake deed for
certain interests, then the Notary must be responsible for his detrimental actions. A form of
responsibility can be given through sanctions in the form of civil sanctions, administrative
sanctions, code of ethics sanctions, and criminal sanctions.

Legal Consequences of Legalizing an Under-Hand Deed Agreement

Salim contended that deeds under the hand can be divided into three types, namely: 1)
underhand deeds where the relevant parties provide signatures on the stamp without the
presence or involvement of public officials; 2) deeds under the hand that have been registered
by a Notary or authorized official; and 3) deeds under the hand and legalized by a Notary or
authorized official (Salim, 2016).

Referring to Article 15 paragraph (2) of the Notary Law, what is meant by an underhand
deed is an underhand deed legalized by a Notary or authorized official. The deed under the
hand has been legalized through a signature, determined the certainty of the date of the letter
under the hand by the Notary and has been registered in the register book of letters under the
hand (Nurkharisma, Ispriyarso, & Cahyaningtyas, 2020).

Based on the provisions of the Article, it is known that Article 15 paragraph (2) of the
UUJN means that the attestation or legalization carried out by a Notary on a letter under the
hand is to: 1) guarantee that the person whose name is listed in the deed under the hand is the
person who signed the related deed under the hand; 2) guarantee that the date of signature in
the deed under the hand is really done on the date of the deed under the hand (Salim, 2016).

Legalization in the truest sense is to prove that the document made by the parties was
actually signed by the parties who made it (Rudianto, Suhariningsih, & Winarno, 2020).
Therefore, the testimony of a Public Official authorized in this case is a Notary to witness the
signing on the same date as the signing (Dahlan, 2014). Thus, legalization is legalizing the
document in question before a Notary by proving the correctness of the signatures of the
parties and the date the agreement was ratified together. In addition to Legalization
(Waarmerking) as mentioned above, usually the parties also match photocopies which are
sometimes termed with the same term “legalization”. In practice, what is done for the term
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“legalization” is to match a photocopy of a document with the original under the title

Photocopy Matching. The photocopy will be stamped or stamped on each page photocopied

with Notary's initials and the last page of the Matching will include a statement that the

photocopy is the same as the original.

Applying a stamp to such an underhand deed is one of them Legalization or Attestation.
For the purpose of legalization, the signatories of the deed must come to the notary, then the
notary checks the identification, namely the Identity Card or other identification. If after being
examined it is suitable, then the notary reads the deed under the hand and explains the
contents and purpose of the letter under the hand.

Notarized underhand deeds have evidentiary power that is not the same as an authentic
deed, because the signature contained in the underhand deed can be denied by the signatory
and the party submitting it as evidence in a case must prove its truth through other evidence
or witnesses, and legalized underhand deeds do not meet the requirements of an authentic
deed, where one of the requirements for an authentic deed is that it is made by an authorized
public official, while an underhand deed legalized by a Notary is made by the parties. Then
if the signature in the letter under the hand has been legalized by a Notary and so is the
determination of the certainty of the date of the deed under the hand, the deed under the hand
has evidentiary power authorized by the Notary. A deed or letter that has perfect evidentiary
power (Maria, 2020) is a deed that has certain criteria, namely:

1) A deed that is capable of being used to prove the deed as an authentic deed. Outward
evidentiary power can be said to be the evidentiary power given by the law to establish the
deed as an authentic deed.;

2) A deed that is able to prove the correctness in the formal sense of what is witnessed, seen,
heard and done by a Notary as a public official is said to have formal evidentiary power.
It can be said to be a formal evidentiary power if:

a) The correctness of the date of the deed;

b) The correctness contained in the deed;

c) The correctness of the identity of the parties involved;
d) The correctness of the place where the deed was made.

3) A deed is considered to have material evidentiary power if the contents of the deed are
considered true against everyone (Septianingsih, Budiartha, & Dewi, 2020).

Referring to Article 15 paragraph (2) of the Notary Position Law, it can be seen that a
deed under the hand applied by a Notary can have the effect of formal evidentiary power.
Deeds that are not legalized by a Notary will have weak evidentiary power or even no
evidentiary power at all in civil evidentiary law. The formal evidentiary power created in the
deed under the hand can be a means of proving the truth in the event of a dispute or problem
relating to the contents of the deed under the hand without the need to use other supporting
evidence (Yudanti & Zulfa, 2022). A deed that has been applied by a Notary in accordance
with Article 15 paragraph (2) of the Notary Office Law also has stronger evidentiary power
than an underhand deed in general. But even so, the evidentiary power cannot be equated
with authentic deeds as perfect evidence in civil evidentiary law. This is because underhand
deeds only have formal evidentiary power, not outward evidentiary power and material
evidentiary power. An underhand deed legalized by a Notary can have the same strength as
an authentic deed if the underhand deed is recognized and not denied in court.
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With the legalization of the deed under the hand, the parties have obtained certainty of
legal consequences regarding the date and identity of all parties entering into the agreement
and the signature affixed under the letter is really from the affixing party whose name is listed
in the letter and the person who affixes his signature under the letter there is no more denial
or saying that one of the parties does not know what the contents of the letter are, because all
the contents have been read and explained before the parties put their signatures before the
Notary with witnesses.

In practice, if it is known that the underhand deed guaranteed by the Notary is proven
to have incorrect formal truth, the Notary must be responsible for the formal untruth of the
letter under the hand that has been legalized by the Notary. The legal consequences can be in
the form of civil sanctions which are sanctions that can be imposed on errors that occur due
to violations of the law, so it can be seen that the formal untruth in the underhand deed
legalized by the Notary can be sanctioned if it is proven to violate the law (Arliman, 2015).
Civil sanctions imposed in the form of sanctions for reimbursement of costs, compensation
and interest. Criminally, if a Notary legalizes a letter under the hand as referred to in Article
15 paragraph (2) of the Notary Position Law, the Notary cannot be convicted if the Notary
performs the act with the intention of implementing the provisions of the law. This is stated
in Article 50 of the 1946 Criminal Code that anyone who commits an act to carry out the
provisions of the law shall not be convicted. Thus, the Notary can only be convicted if there is
an intention to commit an act outside of what is determined by law and must fulfill a certain
criminal article.

CONCLUSION

Responsibility of a notary in legalizing an underhand deed agreement must be able to
guarantee that he is able to run, implement, and realize the existence of laws governing the
activities of legalizing underhand letters including to see or check the validity of agreements
made by related parties by being careful and disciplined in carrying out procedures for
legalizing underhand letters in accordance with the Notary Position Law. Legal consequences
arising in the legalization of underhand deed agreements based on Article 15 paragraph (2)
of the Notary Position Law are that if the letter is legalized by a Notary, the underhand letter
has formal evidentiary power but does not have outward and material evidentiary power. In
carrying out its duties, if a Notary is proven to have violated the law, it can be subject to civil
sanctions in the form of reimbursement of costs, compensation and interest by passing the
evidentiary process. However, a Notary cannot be convicted if they have not committed a
violation of a criminal article and have acted in the interest of implementing the provisions of
the Notary Law.
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